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As of 15 May 2015

Draft
Organic Act on Counter Corruption (No ..)

B.E. ….

_____________

……………………………….

……………………………….

……………………………….

………………………………………………………………………………………………………………………

Whereas it is expedient to amend the Organic Act on Counter Corruption;

………………………………………………………………………………………………………………………

Section 1.  This Act shall be called the "Organic Act on Counter Corruption (No. ..) B.E. …."

Section 2.  This Organic Act shall come into force from the date following the date of its publication in the Government Gazette.

Section 3.   The definition of the term “foreign public official” and “agent of a public international organization” shall be inserted between the terms “state official” and "person holding a political position" in Section 4 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999):
 “foreign public official” means any person holding a legislative, executive, administrative or judicial office of a foreign country, and any person exercising a public function for a foreign country including performance of functions for a public agency or state enterprise, whether appointed or elected, whether the position is permanent or temporary, and whether salary or compensation is paid therefor. 

“agent of a public international organization” means any person performing work in a public international organization or any person who is assigned by the public international organization to exercise his function on behalf such public international organization”
Section 4.   The following content shall be inserted as (4/1) and (4/2) of Section 19 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999):

(4/1) to inquire and decide whether a foreign public official and an agent of a public international organization or any person commits an offence under Section 123/2, Section 123/3, Section 123/4 and Section 123/5;
(4/2) to inquire and decide on the offences under the NACC’s authority to inquire which is committed outside of Thailand, provided that cooperation for the purposes of inquiry and decision shall be in accordance with laws for such purposes”

Section 5.  The following content shall be inserted as (14/1) of Section 19 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999):

“(14/1) to proceed as per the request for an assistance from a foreign country in relation to a corruption case that the Central Coordinator under the law governing international mutual assistance in criminal matters refers to the NACC for further proceeding, or the consideration for granting an assistance to a foreign country on a corruption case which is not a request for an assistance under the law governing international mutual assistance in criminal matters”
Section 6. Paragraph two of Section 19 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999), as amended by the Organic Act on Counter Corruption (No. 2) B.E. 2554 (A.D. 2011) shall be repealed and replaced by the following content:
“In an inquiry of facts or the inspection under (1), (2), (3), (4), (4/1), (4/2) and (6),  the NACC may assign an examination officer to be responsible for the case file and report to the NACC for further consideration, provided that the performance of duty of such examination officer shall be in accordance with rules, methods and time prescribed by the NACC”
Section 7. The following content shall be inserted as (3/1) of Section 25 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999):

 “(3/1) to collaborate with related organizations for the benefit of performance of duties under the Organic Act by executing an agreement with heads of related organizations in order to assign officials to provide assistance, support, or jointly perform duties as necessary, subject to the regulations, rules, and methods prescribed by the NACC”

Section 8.  Paragraph three of Section 39 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999) shall be repealed and replaced by the following content:
“The provisions of Section 32, Section 33 and Section 35 paragraph one and paragraph four shall apply to the declaration, submission and receipt of the account showing particulars of assets and liabilities, and to the inspection of the accuracy and actual existence of the assets and liabilities of the persons under paragraph one mutatis mutandis.”

Section 9. The content of (1) of paragraph two of Section 40 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999), as amended by the Organic Act on Counter Corruption (No. 2) B.E. 2554 (A.D. 2011) shall be repealed and replaced by the following content:
“(1)  In the case of public officials holding a high level executive position, the provisions of Section 32, Section 33, and Section 35 paragraph one and four shall apply to the submission of the account showing particulars of assets and liabilities mutatis mutandis”
Section 10.  The following content shall be inserted as (6) of paragraph one of Section 43 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999):
“(6) there is need to inquire facts under Section 99/1”

Section 11.  The content under Section 74/1 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999), as amended by the Organic Act on Counter Corruption (No. 2) B.E. 2554 (A.D. 2011) shall be repealed and replaced by the following content:
“Section 74/1.  In the criminal prosecution under this Chapter, if the alleged culprit or defendant has absconded during the prosecution or consideration of the court, the period in which such alleged culprit or defendant absconds shall not be counted towards the prescription period, and when the final decision has been made to penalize the defendant, if the defendant absconds during the final sentence to penalize, the provisions of Section 98 of the Criminal Code shall not apply.”
Section 12.  The following content shall be inserted as Chapter VIII/I: Criminal Prosecution Against a Foreign Public Official, an Agent of a Public International Organization, and Private Sector, Section 99/1, Section 99/2, Section 99/3, Section 99/4, Section 99/5, Section 99/6, and Section 99/7 of the Organic Act on Counter Corruption B.E. 2542 (A.D. 1999):
“Chapter VIII/I

Criminal Proceedings Against Foreign Public Official, Agent of Public International Organization, and Private Sector

______________

Section 99/1. For an allegation that any foreign public official, agent of a public international organization and any person has committed an offence under Section 123/2, Section 123/3, Section 123/4 and Section 123/5, the allegation shall be made to the NACC.

The allegation under paragraph one can be made orally or in writing, subject to the regulations prescribed by the NACC. The provision of Section 85 shall apply mutatis mutandis and the term “court” shall include courts of foreign countries.
Section 99/2. The NACC may refuse to accept or invoke for consideration of the allegations of the following descriptions:

(1) the matter which no evidence or clear course of conduct is sufficiently specified as to enable a fact inquiry;

(2) the matter surviving the period of more than five years as from the date of its occurrence to the date of the allegation, for which evidence cannot be so sufficiently obtained as to enable a further inquiry;

(3) the matter of allegation against a foreign public officials, an agent of a public international organization and any person which the NACC considers that the proceedings against the alleged culprit under other laws were legally completed and there is no doubt that such proceedings are unjust.

Section 86 shall apply mutatis mutandis and the term “court” shall include courts of foreign countries.

Section 99/3. When the NACC receives an allegation against a foreign public official, an agents of a public international organizations and any person under Section 99/1, or there is a reasonable doubt that a foreign public official, an agent of a public international organization and any person commits an offence under Section 123/2, Section 123/3, Section 123/4 and Section 123/5, the NACC shall proceed under Chapter IV: Fact Inquiry.

Section 99/4. In the case where an injured person has lodged a complaint or a denunciation is made to the inquiry official requesting for an action against a foreign public official, an agent of a public international organization or any person in consequence of the commission of the act under Section 99/3, the inquiry official shall refer the matter to the NACC within thirty days as from the date of the complaint or the denunciation for the purpose of proceeding with it in accordance with the provisions in this Chapter. In this regard, if the NACC, having considered the matter, is of the opinion that it is not the case under Section 99/3, the NACC shall refer it back to the inquiry official for proceeding with it in accordance with the Criminal Procedure Code.

Section 99/5. In the case where the alleged culprit is under the custody under the power of the court due to an arrest during the prosecution under Section 99/4, the inquiry official shall have the power to request for the extension of the custody and the responsible inquiry official shall inform the NACC for the purpose of proceeding with it in accordance with the Criminal Procedure Code without having to refer the matter to the NACC for proceedings.

In case where an inquiry official or a public prosecutor refuse to indict the alleged culprit, a report shall be made to the NACC. The NACC may request for the inquiry file along with related evidence and documents from the inquiry official or public prosecutor, or inquire facts once again.

The proceedings of the inquiry officer under paragraph one shall not prejudice against the right of the NACC to conduct fact inquiry by itself, or assign an examination officer to attend the fact inquiry with the fact inquiry officer.

Section 99/6. In the case where the NACC considers it appropriate, the allegation against a foreign public official, an agent of a public international organization or any person for the commission of the offence under Section 123/2, Section 123/3, Section 123/4 and Section 123/5 which are under the proceedings, the fact inquiry officer may proceed with it in accordance with the Criminal Procedure Code.

Section 99/7. When the NACC has conducted a fact inquiry and resolved that the allegation has no prima facie case, such allegation shall lapse. Such allegations that the NACC resolves that the allegation has a prima facie case, it shall be proceeded under Section 97 and the provisions under Section 98 and Section 98/1 shall apply mutatis mutandis.

Section 13. The following statement shall be added as Section 123/2, Section 123/3, Section 123/4, Section 123/5, Section 123/6, Section 123/7 and Section 123/8 of the Organic Act on Counter Corruption B.E. 2542:
“Section 123/2. Whoever, being a state official, a foreign public official, an agent of a public international organization, wrongfully demands, accepts or agrees to accept any property or other benefit for himself or for any other person for performing or not performing any of his duty in his office, whether such act is wrongful according to his duty or not, shall be subject to an imprisonment for a term of five to twenty years or imprisonment for life, and a fine of one hundred thousand Baht to four hundred thousand Baht, or the death penalty.

Section 123/3. Whoever, being a state official, a foreign public official, an agent of a public international organization, performing or not performing any duty in his office in return for any property or any other benefit that he had demanded, accepted or agreed to accept before being appointed to such position, shall be subject to an imprisonment for a term of five to twenty years or imprisonment for life, and a fine of one hundred thousand Baht to four hundred thousand Baht.

Section 123/4. Whoever demands, accepts or agrees to accept any property or any other benefit for himself or for any other person in return for inducing or having induced by dishonest or unlawful means, or by using his influence, any state official, foreign public official, agent of a public international organization to perform or not perform any of his duty which is advantageous or disadvantageous to any person, shall be subject to an imprisonment for a term of not exceeding five years or a fine of not exceeding one hundred thousand Baht, or both.

Section 123/5. Whoever grants, offers to grant, or promises to grant any property or benefit to any state official, foreign public official, agent of a public international organization with intent to persuade such person to wrongfully perform, not perform or delay the performance of any duty in his office shall be subject to an imprisonment for a term of not exceeding five years or a fine of not exceeding one hundred thousand Baht, or both.

If the offence under paragraph one is committed by any person related to any juristic person and the action is taken for the benefit of such juristic person, and the juristic person does not have appropriate internal control measures to prevent the commission of such offence, the juristic person shall be deemed to have committed the offence under this Section and shall be subject to a fine of one to two times of the damages caused or benefits received.

Any person related to the juristic person under paragraph two shall mean an employee, representative, affiliated company, or any person acting for or on behalf of such juristic person, regardless of whether having the power or authority to take such actions.

Section 123/6. In the forfeiture of property as a result of the commission of the offence under the Organic Act, in addition to the power to forfeit property under the laws specially provide for that purpose, the court shall have the power to forfeit the following property as well, unless such property belongs to another person who does not connive at the commission of the offence:

(1) the property used or possessed for use in the commission of an offence by any person; 

(2) the property or benefit which may be computed in value of money having been acquired by any person through a commission of an offence, or from being an instigator, an aider, or an advertiser or an announcer for the commission of an offence;

(3) the property or benefit which may be computed in value of money value having been acquired by a sale, transfer or otherwise disposal of the property or benefit under (1) or (2);

(4) any other benefits derives from property or benefits under (1), (2) or (3).
For the court to order a forfeiture of property under (1) of paragraph one, the court shall consider the circumstance, severity of the offence and the opportunity to use such property to repeat the offence.

In the case where the court considers that there are other measures to prohibit the person to make use of the property under (1) of paragraph one in the commission of an offence the court shall have the power to order the implementation of such measures in lieu of forfeiture.

Section 123/7. The following property shall be entirely forfeited unless such property belongs to another person who does not connive at the commission of the offence:

(1) the property or benefit which may be computed in value of money that any person has granted, offered to grant, or promised to grant any to any state official, foreign public official, agent of a public international organization with intent to persuade such person to wrongfully perform, not perform or delay the performance of any duty in his office;

(2)  the property or benefit which may be computed in value of money that a state official acquires in the offence of malfeasance in duty, malfeasance in office,  or malfeasance in judicial office;

(3) the property or benefit which may be computed in value of money that a foreign public official or an agent of a public international organization acquired from the commission of the offence under Section 123/2 or Section 123/3 or any other similar offences under other laws;

(4) the property or benefit which may be computed in value of money that was granted, offered to grant or agreed to grant so as to induce a person to commit an offence or to reward any person for having committed an offence;

(5) the property or benefit which may be computed in value of money that a person acquired from the sale, transfer or otherwise disposal of the property or benefit under (1), (2), (3) or (4);

(6) any other benefits derived from the property or benefit under (1), (2), (3), (4), or (5).
Section 123/8. When it appears to the court or appears in the motion of the plaintiff that the things under the order of forfeiture by the court under Section 123/6 (2), (3) or (4), or Section 123/7 are of the nature that cannot be delivered, lost, cannot be recovered by any reasons; or such things were consolidated with another property; were sold, transferred, or disposed; or are unreasonably difficult to be recovered; or any other reasonable causes, the court may prescribe the value of such things by taking into account the market price of such things as at the court’s issuance of the decision, and order the person being required to deliver the forfeited things to make such payment or seize other property of the offender according to such value within the period specified by the court.

In the prescription of the forfeited property’s value under paragraph one where it was consolidated with another property, or the prescription of the value for such things where the value of the substituted acquired property is lower than a consolidation with another property as at the date of the sale, transfer or disposal, the court shall prescribe the value by taking into account the proportion of the property so consolidated, or the proportion of the value of the property acquired in lieu of such things, as the case may be.

In the order for the person being required to deliver the forfeited things to make payment under paragraph two, the court may require the person to pay for the entire amount at once, or installments, by taking into account appropriateness and fairness of the case.

Where the person being required to deliver the forfeited things does not make any payment or make an incomplete payment according to the amount and period prescribed by court, the interest the rate specified by law shall be required during the default period.

In the case where the court orders forfeiture of property due to the offence committed under the Organic Act but the decision is not yet final, the Secretary-General shall have the power to maintain and manage the property until the decision is final or the court orders otherwise, subject to the regulations on rules and methods for the maintenance and management of the property prescribed by the NACC.”
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